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Takes Steps in Modifying 

Pay Programs
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With both domestic and 
international regulatory agencies 
continuing to debate the extent 
and specifics of how to implement 
compensation regulations on 
the banking industry to prevent 
industry pay programs from 
incentivizing risky behavior that 
may pose future systemic risk 
to the global financial markets, 
several leading financial institutions 
have beat regulators to the punch 
and have recently announced plans 
to overhaul their pay programs.  
While the actions likely will not 
prevent regulatory bodies across 
the globe from continuing to 
debate instituting broad-based 
reforms and regulations on 
industry compensation, the recent 
plans announced by several of the 
larger bulge-bracket banks indicate 
the industry is taking proactive 
steps in managing the risk-reward 
profile of its pay programs in an 
attempt to “self-regulate” and 
retake control of its compensation.

Goldman Looks to Tier I Capital 
Ratios, JP Morgan Lessens Reliance 
on Options

In an attempt to promote 
sustainable, long-term profitability 
and growth of the firm by 
discouraging select key executives 
and employees from taking on 
imprudent risks, Goldman Sachs 
recently announced a new incentive 
compensation policy that contains 
a provision that would allow for 
the forfeiture of certain incentive 
awards in the event the company 
fails to maintain designated 
minimum Tier I capital ratios for 
a consecutive 90-business day 

Preliminary Results Are In: SEC Formally Adopts Say-On-Pay Rules, 
Early Filers Show Willingness To Take On Proxy Advisors On 

Say-On-Pay Frequency

With the passing of the Dodd-Frank 
Wall Street Reform and Consumer 
Protection Act in July 2010 and 
subsequent recent adoption by the 
Securities and Exchange Commission 
(“SEC”) of the say-on-pay (“SOP”) 
provision of the Act, public companies 
are required to hold SOP and SOP 
frequency (i.e., whether future SOP 
votes should be held annually, 
biannually or triennially) votes at 
their first shareholder meeting to be 
held on or after January 21, 2011.    
Smaller reporting companies with a 
public float below $75 million have 
been granted a two-year exclusion 
from the requirement and will not be 
mandated to include a SOP and SOP 
frequency resolution until their first 
shareholder meeting to be held on 
or after January 21, 2013.  The SOP 
resolutions represent non-binding 
votes that are advisory in nature, 
though companies will be required 
to include in subsequent SEC filings 
whether and how they considered 
shareholders’ votes in establishing 
executive compensation.

As the 2011 proxy season has already 
officially begun, the early proxy filers 
have finalized their SOP and SOP 
frequency resolutions and related 
company recommendations on the 
foregoing matters, providing the 
markets with some initial trends and 
insight as to how the SOP matter may 
play out through the duration of the 
proxy season.  Through January 25, 
2011, 167 companies have filed their 
annual proxies with the mandatory 
SOP resolutions, with the following 
breakdown in terms of company 
recommendations on SOP frequency:

•93 companies have recommended 
triennial SOP votes (55%);

•13 companies have recommended 
biannual SOP votes (8%);

•48 companies have recommended 
annual SOP votes (29%); and

•13 companies made no 
recommendation on SOP frequency 
(8%).

As illustrated, while it was 
preliminarily anticipated amongst 
governance experts that the issuer 
community would generally fall in-
line with the guidelines of the proxy 
advisory firms such as Institutional 
Shareholder Services (“ISS”) and Glass 
Lewis and lean toward recommending 
annual SOP frequency, the early proxy 
filers to date have demonstrated a 
preference toward multi-year SOP 
votes rather than annual.  Amongst 
the issuers who have recommended 
multi-year SOP votes rather than 
annual, the most common rationale 
for the recommendation has been 
that multi-year voting frequency 
would allow shareholders to better 
assess a company’s compensation 
practices from a long-term 
perspective and would provide 
the issuer with sufficient time to 
respond to shareholder concerns 
on compensation, if any, and make 
necessary adjustments prior to the 
subsequent SOP vote.  

Conversely, the proxy advisory firms 
are recommending for annual votes 
as they generally believe annual SOP 
votes will lead to greater accountability 
and provide shareholders with a 
more regular avenue through which 
to communicate their opinions on 
executive compensation.  However, 
it is important to note that though 
both ISS and Glass Lewis are pushing 
for annual SOP votes, neither 
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firm has stated that their voting 
recommendation on the SOP 
resolution itself will be affected by 
an issuer’s recommendation on SOP 
frequency.

As the companies included in the 
above data set of early proxy filers 
represent a small percentage of the 
aggregate issuer community that will 
be required to include SOP and SOP 
frequency resolutions in the 2011 
proxy season, it is too early to tell 
whether the initial trend amongst 
issuers to generally recommend 
for multi-year voting frequencies 
will continue or whether a shift will 
occur amongst the later filers toward 
annual frequency recommendations.  
With many of the early proxy filers 
holding their annual shareholder 
meeting in the coming days and 
weeks, the voting results at the 
early filers will be closely watched as 
the public markets will be anxious 
to see whether shareholders are 
demonstrating a preference to side 
with company recommendations or 
those of proxy advisory firms such as 
ISS and Glass Lewis.  

In terms of the SOP resolution 
itself, while issuers may structure 
the non-binding resolution to be a 
simple yes or no vote on executive 
compensation as a whole or divided 
into a series of yes or no votes on the 
different components of a company’s 
compensation program, in near 
unanimity the early proxy filers have 
structured their initial SOP resolution 
as a yes or no vote on executive 
compensation as a whole.  It is 
anticipated the issuers who will file 
their annual proxies in the coming 
weeks and months will likewise 
follow suit and structure their SOP 
resolutions as a single yes or no vote 
on executive compensation. 
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Preliminary Results Are In: 

SEC Formally Adopts Say-On-
Pay Rules, Early Filers Show 

Willingness To Take On Proxy 
Advisors On Say-On-Pay 

Frequency

On January 26, 2011, Glass Lewis 
released its Proxy Paper Guidelines 
that will apply for the 2011 proxy 
season.  While Glass Lewis maintained 
the majority of its policy stances 
from prior years and will continue to 
employ a more qualitative-focused 
voting formulation process than some 
of the other proxy advisory firms, 
the 2011 Proxy Paper Guidelines 
did include some key policy 
clarifications for the 2011 proxy 
season, particularly with respect to 
the recently mandated say-on-pay and 
frequency vote as well as poor pay 
practices.

Say-On-Pay and Say-On-Pay Frequency

As presented in the “Preliminary 
Results Are In” article on page 1, the 
say-on-pay (“SOP”) provision of the 
Dodd-Frank Act that was recently 
approved by the SEC mandates 
that public companies generally 
are required to include an SOP and 
SOP frequency vote at their first 
shareholder meeting held on or after 
January 21, 2011.  With respect to the 
SOP resolution, Glass Lewis has stated 
that it will evaluate such proposals on 
a case-by-case basis and will generally 
focus its analysis around the following 
four areas:

•Overall design and structure of 
executive compensation programs;
•Quality and content of 
compensation disclosures;
•Quantity of compensation paid to 
executives; and
•Link between compensation and 
performance as measured by Glass    
Lewis’ pay-for-performance grading 
system.

In instances where Glass Lewis 
perceives that an issuer’s policies 
and practices promote a reasonable 
alignment between compensation 
and performance, it will generally 
recommend a “For” vote on the SOP 
resolution.  However, in the event that 
an issuer demonstrates any material 
deficiencies in the above areas, Glass 
Lewis may recommend an “Against” 
vote on the SOP resolution.  

Glass Lewis Has Its Turn, Publishes Policy Updates and 
Guidelines for the 2011 Proxy Season

With respect to the SOP frequency 
vote, Glass Lewis is following suit 
with other proxy advisory firms and is 
recommending that issuers generally 
adopt annual SOP votes as opposed 
to biannual or triennial.  Glass Lewis 
feels that the time and cost burdens 
of annual SOP votes are minimal and 
are outweighed by the benefits to 
shareholders of having an annual 
medium to voice their opinions on 
executive compensation.  

Poor Pay Practices

The 2011 Proxy Paper Guidelines also 
identified several pay practices that 
Glass Lewis most strongly opposes 
and which may negatively factor into 
its voting formulation with respect to 
SOP resolutions and Compensation 
Committee members up for election to 
the Board.  Examples of such poor pay 
practices include the following:

•Inappropriate peer group/
benchmarking;

•Egregious or excessive bonuses 
(including guaranteed bonuses);

•Inappropriate and/or insufficiently 
challenging performance targets; and

•Above-market pay levels not 
justified by performance, among 
others.

Glass Lewis Announces Agreement 
with PGI

In related news, it was announced 
that effective for the 2011 proxy 
season, Glass Lewis has entered 
into an agreement with PROXY 
Governance, Inc. (“PGI”) to provide 
proxy voting and advisory services 
to PGI clients.  In accordance with 
the foregoing, PGI, who previously 
was the third largest proxy advisory 
firm behind Institutional Shareholder 
Services (“ISS”) and Glass Lewis, will 
no longer be formulating voting 
recommendations on proxy matters 
requiring shareholder approval.  The 
announcement marks a consolidation 
within the proxy advisory industry and 
further cements the leadership roles 
within the industry of ISS and Glass 
Lewis.  g
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The Top  Performers

Top 10 REITs Based on Year-to-Date TRS Gain:  (1)

  
Company 

Ticker 
Symbol

Year-to-Date TRS
(1/1/11-1/25/11)

1 Gramercy Capital Corp. GKK 48.48%

2 MHI Hospitality Corporation MDH 37.43%

3 Capital Trust, Inc. CT 33.55%

4 RAIT Investment Trust RAS 27.45%

5 MPG Office Trust, Inc. MPG 19.64%

6 First Industrial Realty Trust, Inc. FR 16.78%

7 Rayonier, Inc. RYN 12.07%

8 Hospitality Properties Trust HPT 11.59%

9 Plum Creek Timber Company, Inc. PCL 11.56%

10 Potlatch Corporation PCH 11.24%

(1) Represents TRS data as calculated by SNL Financial LC.

Compensation and Governance Ticker

Citi’s Pandit Sees Jump in Salary.  
Vikram Pandit, who took the 
reins as CEO of Citigroup, Inc. in 
December 2007, saw his annual 
base salary rate jump from $1 to 
$1.75 million effective January 
2011.  Pandit had previously 
pledged to receive a symbolic 
base salary of $1 per annum until 
the struggling bank returned 
to sustained profitability.  The 
company’s announcement to raise 
Mr. Pandit’s annual base salary 
to $1.75 million came days after 
the bank had released its 2010 
4th quarter earnings that marked 
its fourth consecutive quarter of 
profitability and its first full year in 
the black since Mr. Pandit assumed 
the position of CEO.

Vornado, Pershing to Gain Seats on 
JC Penney Board.  Weeks after JC 
Penney announced it had adopted 
a shareholder rights plan, or 
poison pill, in response to Vornado 
Realty Trust’s and hedge fund 
Pershing Square’s acquisition of 
large stakes of common stock in 
the company, it has been reported 
that JC Penney plans to give board 
seats to Steven Roth of Vornado 
and William Ackman of Pershing.  
The move appears to signal the 
company’s willingness to work with 
its new investors and minimizes 
the likelihood of a drawn out battle 
between management and outside 
investors.

A Rich Parting Gift.  Google, Inc. 
recently announced that, effective 
April 2011, Eric Schmidt will step 
down as CEO and will be replaced 
by company co-founder Larry Page.  
However, the news did contain a 
silver lining for the outgoing CEO, 
as Google awarded Mr. Schmidt, 
who will assume the position of 
Executive Chairman as part the 
transition, $100 million in equity 
awards that will vest over a four-
year period.  The award represents 

the first equity grant provided to 
Mr. Schmidt since he joined the 
company in 2001.

CalPERS Continues With Push for 
Majority Voting.  The California 
Public Employees’ Retirement 
System has indicated that in 2011 
it will continue with its efforts 
to have public companies adopt 
majority voting standards for 
director elections.  The largest US 
public pension fund has already 
included a resolution to adopt 
majority voting standards in the 
2011 proxy filing of technology 
giant Apple, Inc., and has 
further announced that it will 
be submitting similar proposals 
in 2011 for apparel company 
VF Corp., regional bank BB&T 
Corp. and mortgage real estate 
investment trust Annaly Capital 
Management, Inc. 

J&J Recalls to Affect Employee 
Bonuses.  Citing mixed 
performance for 2010 and damage 

to the company’s reputation 
arising from a series of high-
profile product recalls, Johnson 
& Johnson has revealed that it 
will not be providing bonuses to 
eligible employees at 100% of the 
recommended sums, as it has done 
in the previous two years.  Instead, 
senior executives have informed 
employees to anticipate bonus 
payouts for 2010 at approximately 
90% of the recommended sums.    

TARP Compensation Clawback 
is Triggered.  In an order to 
comply with government bailout 
rules under the US Treasury 
Department’s TARP Program, 
Wilmington Trust Corp. announced 
that it has rescinded approximately 
$1.8 million in compensation 
from its CEO Donald Foley.  The 
rescission marks the first instance 
where a compensation clawback 
has been triggered at a TARP 
recipient under the rules of 
the federal government bailout 
program.  g
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period.  The clawback provision marks 
one of the most prominent examples 
of a bulge-bracket bank directly tying 
compensation to Tier I capital ratios, 
which is widely considered a key 
barometer of a financial institution’s 
solvency. 

Separately, JP Morgan Chase recently 
revealed that it awarded an aggregate 
of $73 million in equity awards 
to its top 15 executives for 2010 
performance, or an increase of 
approximately 14% over the $64.2 
million in equity awards it issued 
to its top 16 executives for 2009 
performance (2010 equity awards for 
the CEO have yet to be disclosed).  
More notable than the increase in 
value of the awards, however, was the 
shift in the breakdown of restricted 
stock versus stock options.  The 
company’s 2010 executive equity 

awards include an increase of 5.1% 
in the number of restricted shares 
issued to 1.67 million and a decrease 
in the number of stock options issued 
of 14% to 1.94 million, marking a 
shift in pay to rely less on “leveraged” 
compensation vehicles such as 
options.  Stock options are considered 
a riskier form of compensation as 
compared to restricted stock, as 
options hold no value if the company’s 
stock price falls below the exercise 
price at which the executive can 
purchase shares whereas restricted 
shares continue to hold some value 
despite potential short-term decreases 
in the market value of the company’s 
common stock.

European Banks to Consider CoCo 
Bonds as Compensation Vehicle

Meanwhile, it was recently reported 

that across the pond incoming CEO 
Bob Diamond of Barclays Capital will 
unveil a radical overhaul of the British 
bank’s compensation programs that 
will include, among others, potentially 
using contingent convertible bonds, 
which are more colloquially referred 
to as “CoCo bonds”, to pay a material 
portion of bonuses for employees 
ranked as Managing Director or 
higher.  CoCo bonds, which generally 
demand a higher interest rate than 
more senior debt but are afforded 
a tax-deductible status, generally 
convert into equity or other similar 
security if certain capital levels are 
breached.  Credit Suisse has also 
recently signaled that it may consider 
using CoCo bonds as a component 
of its pay structure, though the Swiss 
banking giant has yet to announce any 
specific plans.  g
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